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Legal Implications of
Germany's Reunification
Upon the accession of the German Democratic Republic (GDR) to the Federal
Republic of Germany on October 3, 1990, the GDR has ceased to exist. In
Germany's five new federal states (Brandenburg, Mecklenburg-Vorpommern,
Sachsen, Sachsen-Anhalt, and Thiiringen) democratic elections were held on
October 15, 1990. In Berlin (East and West), state elections were held on December 3, 1990, at the same time as the national elections.
The uniting of East Germany and West Germany has far-reaching legal implications. The external affairs of Germany's reunification are dealt with in a
Treaty between the Federal Republic of Germany, France, the GDR, the United
Kingdom, the United States of America, and the Union of Socialist Soviet
Republics. This treaty was signed in Moscow on September 12, 1990, and will
become effective after ratification by the contracting parties. Questions regarding
the national effects of the reunification of Germany upon political relations and
private rights are dealt with in the Treaty between the Federal Republic of
Germany and the German Democratic Republic Concerning the Completion of
the Unity of Germany of September 6, 1990 (the Treaty). The Treaty contains
explicit and detailed provisions on the points. In the absence of treaty stipulations, the generally accepted principles and practices of state succession and the
rules of conflict of laws will govern.
Article 8 of the Treaty provides that upon admission of the five new states and
East Berlin to the Federal Republic of Germany, West German federal law will
apply ipso iure. According to article 10(t) of the Treaty, the five new states and
East Berlin are also subject to the three Treaties Establishing the European
Communities (as amended) and all international treaties, conventions, and resolutions entered into in connection with these three treaties. As a general rule,
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secondary Community law, such as EC directives and regulations, also have full
force of law in the territory of the former GDR. The European Community may,
however, provide exceptions to prevent economic or administrative difficulties.
The law of the former GDR that was in effect at the time the Treaty was signed
will remain in force to the extent it does not violate the Constitution of the
Federal Republic of Germany or the law of the European Community. Law of the
former GDR that regulates areas that, under the Constitution of the Federal
Republic of Germany, are subject to federal regulation as opposed to state regulation, will continue to be effective as state law if Congress (the Bundestag) has
not exercised the granted power. By joining the Federal Republic of Germany,
the former GDR did not exonerate itself from its existing treaties. Rather, the
Treaty provides that the united Germany, after consultation with the States that
were party to a treaty with the former GDR, will determine its position towards
the continuing validity of the respective treaty. By contrast, the Treaty starts
from the assumption that international treaties and conventions to which the
Federal Republic of Germany was a party continue to have full effect and that
they will be applicable ipso iure in regard to the new territory.
Appendix I to the Treaty sets forth detailed provisions with respect to the
application of West Germany's federal law to the territory of the former GDR.
Many of these provisions are of particular interest to international business
lawyers. Thus, for example, the Appendix provides that the question of what
law applies to East German cases "concluded" (abgeschlossen) before
October 3, 1990, will be determined in accordance with the GDR's rules of
conflict of laws. Also, business associations that were incorporated under the
East German Law of Associations of February 21, 1990, prior to the
accession of the former GDR to the Federal Republic of Germany will
continue to exist. Likewise, foundations formed under the laws of the GDR
will survive. Special provisions apply to the capitalization of corporations,
both public and closely held, where the articles of incorporation were
delivered to the court registry before July 1, 1990, but were not filed by the
registry until after that date. Contractual obligations that were created prior to
October 3, 1990, under the laws of the GDR will continue to be governed by
those laws. Employment contracts, by contrast, will be governed by the laws of
the Federal Republic of Germany even if the contract was concluded before the
GDR joined West Germany. Commercial agents contracts (Handelsvertretervertriage) entered into before July 1, 1990, under GDR's Law Concerning International Business Contracts continue to be governed by that law until the end of
1993. Detailed provisions deal with the application of West Germany's antitrust,
copyright, and patent laws, as well as tax laws.
While by no means exhaustive, the preceding discussion of the provisions
illustrates some of the complexities of the legal issues resulting from the reunification of Germany. Given the unique investment opportunities for both German
and foreign investors, the economic development of the eastern states of the
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Federal Republic of Germany no doubt will create a high demand for legal and
consulting services. Lawyers on both sides of the Atlantic should therefore
familiarize themselves with the fundamental changes in the law in regard to the
former GDR as well as with the increasingly important issues of conflict of laws
involved in many post-reunification cases.
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